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 1.  TIME:  9:00   CASE#: MSC15-00056 
CASE NAME: WILSON  vs.  R & J CONSTRUCTION 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY R & J CONSTRUCTION, INC., et al. 
* TENTATIVE RULING: * 
 

Defendants’ Motion for Summary Judgment is denied.  “The motion for summary 

judgment shall be granted if all the papers submitted show that there is no triable issue as to 

any material fact and that the moving party is entitled to a judgment as a matter of law.” 

Cal. Code Civ. Proc. § 437c(c).    

 A defendant moving for summary judgment bears the burden of proving one or more 

elements of the cause of action cannot be established or there is a complete defense to that 

cause of action. Weil & Brown et al., Cal. Prac. Guide: Civ. Pro. Before trial (The Rutter Group 

2014) §10:224.  The opposing party has no obligation unless and until the moving party has 

established every element of the affirmative defense necessary to sustain a judgment in its 

favor.  Consumer Cause, Inc. v. Smilecare (2001) 91 Cal.App.4th 454, 468. 

 Defendants move for summary judgment on the ground they have a complete defense to 

the Plaintiff’s causes of action.  Defendants assert Plaintiff Jack Wilson was an exempt 

employee of R&J Construction at all relevant times.  Accordingly, California Industrial Wage 

Commission Order is IWC 16-2001, California Labor Code (§515(a)), the Fair Labor Standards 

Act (29 U.S.C § 213(a)(1)) and the California Industrial Wage Commission Order 16-2011 

(“Wage Order”) all state that statutory overtime provisions do not apply to exempt employees.     

  “[T]he assertion of an exemption from the overtime laws is considered to be an 

affirmative defense, and therefore the employer bears the burden of proving the employee's 

exemption.”  Ramirez v. Yosemite Water Co. (1999) 20 Cal.4th 785, 794-795 [85 Cal.Rptr.2d 

844, 978.  The courts have also recognized that statutes governing conditions of employment 

are to be construed broadly in favor of protecting employees. Murphy v. Kenneth Cole 

Productions, Inc. (2007) 40 Cal.4th 1094, 1103.    

 Under the FLSA, at trial, employers have the burden of demonstrating that a particular 

employee, or category of employees are exempt from overtime requirement.  Gieg v. DRR, Inc., 

407 F.3d 1038, 1046 (9th Cir. 2005).  The exemptions to the FLSA are to be "narrowly 

construed.”  

 So, at the summary judgment stage, to “show” a complete defense, Defendants must 

present admissible evidence of each essential element of the defense upon which it bears the 

burden of proof at trial.  Weil & Brown, CAL. PRAC. GUIDE:  Civ. Pro. Before Trial (Rutter 

Group 2015) §10:247; Anderson v. Metalclad Insulation Corp. (1999) 72 CA4th 284, 289.   

Where a defense has several elements, lack of substantial evidence on any element bars relief, 

“even if the plaintiff failed to introduce a scintilla of evidence challenging that element.”  Huynh v. 

Ingersoll-Rand (1993) 16 CA4th 825, 831.    
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 Defendants have not met their burden or production or burden of persuasion establishing 

there are no triable issues of fact as to their affirmative defense.  “The burden on a defendant 

moving for summary judgment based upon the assertion of an affirmative defense is heavier 

than the burden to show one or more elements of the plaintiff's cause of action cannot be 

established…   The defendant must demonstrate that under no hypothesis is there a material 

factual issue requiring trial. [Citation.]  If the defendant does not meet this burden, the motion 

must be denied.” Anderson v. Metalclad Insulation Corp. (1999) 72 Cal.App.4th 284, 289-290. 

Merits 

 "California courts have recognized that California's wage laws are patterned on federal 

statutes and that the authorities construing those federal statutes provide persuasive guidance 

to state courts."  Bell v. Farmers Ins. Exchange (2001) 87 Cal.App.4th 805, 817.  “‘[T]he IWC's 

wage orders, although at times patterned after federal regulations, also sometimes provide 

greater protection than is provided under federal law in the Fair Labor Standards Act (FLSA) 

and accompanying federal regulations.’ (Id. at p. 795.)   Accordingly…‘where the language or 

intent of state and federal labor laws substantially differ, reliance on federal regulations or 

interpretations to construe state regulations is misplaced.’ [Citation.]” Ibid, at p. 818.  Under 

California law, exemptions from statutory mandatory overtime provisions are narrowly 

construed. Ramirez v. Yosemite Water Co. (1999) 20 Cal.4th 785, 794.    

 Under the Secretary of Labor’ rules, there are three tests that must be satisfied for an 

employee to be considered an exempt executive, professional, or administrative employee.  

“The "duties" test, see 29 C.F.R. § 541.1; the "salary level" test, see 29 C.F.R. § 541.1(f); and 

the "salary basis" test, see 29 C.F.R. § 541.118.”Klem v. County of Santa Clara (9th Cir. 2000) 

208 F.3d 1085, 1089-1090.) 

 While Defendants have presented evidence that establishes there are no triable issues 

of fact as to whether Plaintiff meet the salary basis and salary level tests, Defendants fall short 

of presenting evidence establishing there are no triable issues as to the duty test. 

 Defendants assert in the moving papers that Plaintiff was an exempt employee as his 

primary duties were either administrative or executive.     

   Under FLSA, the “duties” for exempt bona fide administrative employees include:  1) 

primary duty is the performance of office or non-manual work directly related to the 

management or general business operations of the employer or the employer's customers; and 

2) primary duty includes the exercise of discretion and independent judgment with respect to 

matters of significance. (29 C.F.R. § 541.200(a)(2) and (3).)  

 Here, Defendant claims that Plaintiff, as Paint Supervisor, spent more than 51% of his 

time performing administrative tasks that were directly related to management.  Defendant 

argues that manual painting was not the primary component of Plaintiff’s job.  As the sole 

supervisor of the paint department, Plaintiff’s duties included assignment of jobs and supervising 

the paint crew. (UMF 6 and 8.)  Plaintiff supervised between three and seven other R&J 

employees. (UMF 7.)   
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 Plaintiff also had the primary responsibility for the paint department to report incidents, 

such as workplace injuries.  (UMF 9.) Plaintiff was responsible for knowing the progress and 

status of all painters.  (UMF10.)  Plaintiff was responsible for determining what supports were 

needed for all R&J jobs, making sure that all painting supplies were at the job site, and picking 

up painting supplies as needed.  (UMF11.)  Plaintiff signed all invoices for the department. 

(UMF 13.) 

 Defendant Woods, the owner, relied on Plaintiff to calculate labor and materials 

estimates for use in composing paint bids on R&J projects.  (UMF 16.)  Plaintiff regularly 

attended weekly Monday morning Supervisor meetings with the Superintendents. (UMF 22.)  

Plaintiff has a company issued cellular phone to coordinate paint assignments, contact paint 

stores, and clients. (UMF 15.)Plaintiff interacted with customers to match paint and stain 

samples and independently place orders. (UMF 17, 19.)  

 However, Defendants have not demonstrated this took up more than 50 percent of 

Plaintiff’s time or that his “primary duties” included more than painting or paint-related activities.  

In others words, Defendants have not produced evidence Plaintiff’s duties consisted of 51% of 

exempt work.  Additionally, Plaintiff’s submitted evidence from percipient witnesses that raises a 

question of fact as to whether Plaintiff spent more than 50 percent of his work him on non-

manual duties.  (See Declarations of Ruiz, Arias and Powers.)  All three state that Plaintiff spent 

90% of his time painting.  Defendants point out that, in deposition, Ruiz, Arias, and Powers were 

impeached with various documents tending to show that their contact with Plaintiff at job sites 

was limited, i.e., they only see parts of Plaintiff’s work schedule, and therefore cannot state 

accurately how Plaintiff spends the totality of his time.  They ask that these declarations be 

completely disregarded.  While the issues raised may limit the usefulness of the testimony, may 

raise credibility issues, and may be fodder for cross-examination at trial, they are not sufficient 

to allow the Court to completely ignore that evidence for summary judgment purposes.  In 

addition, the declarations of Hugo Ochoa and John Gibbons, relied on by Defendants, suffer 

from a similar problem:  neither declarant establishes that they work with Plaintiff enough hours 

of the week to give a definitive account of how he spends his time.   

 Moreover, Defendants have not established the criteria are meet for classifying Plaintiff 

as bona fide executive whose: 1) primary duty is management of the enterprise in which the 

employee is employed or of a customarily recognized department or subdivision thereof; 2) 

customarily and regularly directs the work of two or more other employees; and 3) has the 

authority to hire or fire other employees or whose suggestions and recommendations as to the 

hiring, firing, advancement, promotion or any other change of status of other employees are 

given particular weight.  (29 C.F.R. § 541.100.) 

 

 Here, Defendants have not established there is no triable issue of fact that Plaintiff had 

the authority to hire or fire employees or that his recommendations to change the status of other 

employees were given particular weight.    

 

 At best, Defendants cite a couple of situations where Plaintiff made recommendations 

and Plaintiff disputes those assertions.  In 2011 and 2014, Plaintiff told the office that the paint 
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department was understaffed.  (UMF 27)  Plaintiff took part in one interview (UMF 30) 

Plaintiff was responsible for termination and rehiring of an employee.  (UMF 31.) Plaintiff dispute 

the assertion. 

 

 Plaintiff has no evidentiary burden until defendant “shows” either a complete defense or 

that an essential element of plaintiff's claim “cannot be established.” Until that time, defendant 

has not met its burden of production.   Weil & Brown, CAL. PRAC. GUIDE:  Civ. Pro. Before 

Trial (Rutter Group 2015) §10:249; Binder v. Aetna Life Ins. Co. (1999) 75 Cal.App.4th 832, 840.     

Motion for Summary Adjudication 

 As to the motion for summary adjudication, the motion is denied as to the 1st through 6th 

Causes of Action.  The parties agreed the issue of exemption is determinative of these causes 

of action.  The court finds Defendants have not met their burden of establishing Plaintiff was an 

exempt employee. 

 As to the 7th Cause of Action for Failure to provide employment records, the motion is 

granted. Plaintiff did not oppose the motion as to this cause of action. 

 
 

  

 2.  TIME:  9:00   CASE#: MSC15-00056 
CASE NAME: WILSON  vs.  R & J CONSTRUCTION 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY JACK WILSON 
* TENTATIVE RULING: * 
 
            Plaintiff Jack Wilson’s Motion for Summary Judgment, or in the alternative, 

Summary Adjudication is denied.  Plaintiff has not met his burden of establishing there are 

no triable issues of fact as to each of his causes of action and that he is entitled to judgment 

as a matter of law. 

 “The motion for summary judgment shall be granted if all the papers submitted show that 

there is no triable issue as to any material fact and that the moving party is entitled to a 

judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c).  The party moving for summary 

judgment carries both the burden of persuasion and the burden of production of evidence.  Evid. 

Code §500; Aguilar v. Atlantic Richfield Co. (2001) 25 Cal. 4th 826, 850.  “A summary judgment 

motion must demonstrate that “material facts” are undisputed. (Code Civ. Proc., § 437c, subd. 

(b)(1).)” Oakland Raiders v. National Football League (2005) 131 Cal.App.4th 621, 629. 

 Plaintiff, as the moving party, has the burden to produce admissible evidence on each 

element of a “cause of action” entitling him or her to judgment.  Cal. Code Civ. Proc. § 

437c(p)(1).  Moreover, Plaintiff has the burden of persuasion that there are not triable issue of 

fact as to each element of each of his causes of action.   
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 Plaintiff has not met his burden of persuasion.  First, Defendants have submitted 

evidence that raises a triable issue of fact as to whether Plaintiff was an exempt employee. 

Defendant submitted evidence that raises triable issue of fact as to whether Plaintiff primary 

duties (more than 50%) included non-manual, non-exempt activities.  Defendant’s dispute of 

Plaintiff’s SSUMF Nos. 13, 14, 15, 16) See also the declarations of John Gibbons and Hugo 

Ochoa.   As discussed with respect to Defendants’ motion, neither the Gibbons and Ochoa 

declarations, or the Powers, Arias, and Ruiz declarations, establish beyond genuine dispute 

what percentage of time Plaintiff spends on manual labor relative to other activities. 

 Secondly, Plaintiff’s motion only addressed one element of his causes of action.    

Plaintiff’s Objection to Evidence 

 Plaintiff’s objections to Paula Wiens’ Declaration.  Ms. Wiens is the Controller of R & J 

Construction, which would not necessarily establish knowledge of the particular matters 

concerning Plaintiff’s activities.  While she asserts generally that she is “familiar with R & J’s 

business practices with respect to Plaintiff during the relevant time periods,” (Wiens Dec., par. 

5), a general assertion of familiarity is not sufficient to establish actual personal knowledge with 

respect to the matters at issue. 

Objection 1—Sustained.  Lack of personal knowledge. 

Objection 2—Sustained. Lack of personal knowledge; lack of foundation. 

Objection 3—Sustained.  Lack of personal knowledge. 

Objection 4—Sustained.  Lack of personal knowledge. 

Objection 5—Sustained.  Lack of personal knowledge; lack of foundation. 

Objection6—Sustained. Lack of personal knowledge. 

 

 

  

 3.  TIME:  9:00   CASE#: MSC15-02136 
CASE NAME: MORRIS  vs.  HOOVER 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY JOHN HOOVER, JACQUELINE BETH HOOVER 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to February 27, 2017 at 9 a.m. 
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 4.  TIME:  9:00   CASE#: MSC15-02136 
CASE NAME: MORRIS  vs.  HOOVER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to November 16, 2016 at 8:30 a.m. 
 
 

  

 5.  TIME:  9:00   CASE#: MSC16-00606 
CASE NAME: HEATH FAMILY PARTNERS VS. ELLIS 
HEARING ON PETITION FOR ORDER COMPELLING ARBITRATION 
FILED BY HEATH FAMILY PARTNERS 
* TENTATIVE RULING: * 
 
The Heath Family Partners II, LP’s petition to compel arbitration is denied.  

The Court initially held a hearing on July 18, 2016, in this matter and on a related matter in case 

no. MSC16-00607. After listening to the arguments of the parties, the Court continued the 

hearing to allow the parties to submit supplemental briefs. Thereafter, the parties submitted their 

supplemental briefs, which the Court has reviewed.  

The Heath Family Partners II, LP (the “Partnership”) seeks to compel arbitration against 

Theresa J. Ellis (“Terri”) and the Heath Company, LLC. (First names of the parties are used 

throughout for clarity. No disrespect is intended. In addition, the parties are referred to without 

mention of their trustee or representative capacities for simplicity.)  

There are two potentially applicable arbitration agreements. One is in the 1996 partnership 

agreement for Heath Family Partners, LP, and one is in the 2011 partnership agreement for 

Heath Family Partners II, LP. All parties agree that these agreements exist and were signed by 

Blair Heath Kenealy (“Blair”), Holly Heath Fuller (“Holly”) and Brook Heath (“Brook”), and their 

father George Heath (“George”). It also appears that the parties agree, and this Court concurs, 

that Terri stands in Brook’s shoes as his successor in interest / assignee. (See Jenks v. DLA 

Piper Rudnick Gray Cary US LLP (2015) 243 Cal. App. 4th 1, 10.)  

The problem with the Partnership’s petition to compel arbitration is that it is not a signatory to 

either the 1996 or 2011 arbitration agreements. Normally a nonsignatory to an arbitration 

agreement cannot compel arbitration, however “there are six theories by which a nonsignatory 

may be bound to arbitrate: ‘(a) incorporation by reference; (b) assumption; (c) agency; (d) veil-

piercing or alter ego; (e) estoppel; and (f) third-party beneficiary.’ [Citations.]” (Suh v. Superior 

Court (2010) 181 Cal.App.4th 1504, 1513.)  

In its moving papers, the Partnership did not clearly apply the facts to the law and it was difficult 

to determine which exception it wanted applied in this case. In reply, however, the Partnership 

clarified that its argument is based on equitable estoppel. Later, in the supplemental briefs, the 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   08/15/16 

 
 

- 7 - 

Partnership (and Blair and Holly) argued for agency and third-party beneficiary theories, as well 

as estoppel. The Partnership has not provided facts or sufficient law that would allow the Court 

to find that any of these exceptions apply here.  

The Partnership (and Blair and Holly) have failed to cite to any California case that has found 

that a partnership can compel arbitration based upon an agreement where it was a 

nonsignatory. The parties rely heavily on Elkjer v. Scheef & Stone, LLP (N.D. Texas 2014) 8 

F.Supp.3d 845, which appears to be the only case that has permitted a nonsignatory 

partnership to compel arbitration. Elkjer is factually distinguishable from the case here. The 

arbitration clause in Elkjer includes “[a]ny disputes arising under or in connection with this 

Agreement…” While the 2011 partnership agreement includes “[a]ny controversy, claim, or 

dispute between or among the Partners directly or indirectly concerning this Agreement…” 

Thus, the language in the 2011 agreement was limited to disputes between the partners. In 

addition, Elkjer is not mandatory authority and this Court declines to follow it.  

Equitable estoppel requires that “the claims the plaintiff asserts against the nonsignatory must 

be dependent upon, or founded in and inextricably intertwined with, the underlying contractual 

obligations of the agreement containing the arbitration clause.” (Molecular Analytical Systems v. 

Ciphergen Biosystems, Inc. (2010) 186 Cal. App. 4th 696, 715 (quoting Goldman v. KPMG, LLP 

(2009) 173 Cal.App.4th 209, 217-218).) Goldman went on to explain that the purpose of this 

doctrine is “to prevent a party from using the terms or obligations of an agreement as the basis 

for his claims against a nonsignatory, while at the same time refusing to arbitrate with the 

nonsignatory under another clause of that same agreement.” (Goldman, supra, 173 Cal.App.4th 

at p. 221.)  

The Partnership’s complaint is based upon a dispute regarding two ground leases for a property 

owned by the Partnership. The claims related to the ground leases are not intertwined with the 

1996 or 2011 partnership agreements and there is no reason to apply equitable estoppel as to 

those claims. The Partnership also raises claims regarding the $300,000 loan to Brook and its 

subsequent distributions to Blair and Holly. While this claim is somewhat related to the 

partnership agreements, it is not intertwined with the partnership agreements. Instead, this claim 

is based upon the conduct of the Partnership and whether or not it acted correctly. Thus, 

equitable estoppel does not apply.  

The Partnership (and Blair and Holly) argue that the Partnership is either an agent or principal of 

the partners. The Court recognizes that nonsignatory agents and principals can sometimes be 

compelled to arbitrate. However, partnerships are not usually agents or principals of the 

partners, and to hold otherwise could undermine the law on partnerships in California. The 

parties have not cited to a case that holds that a partnership, such as the one here, is either an 

agent or principal of the partners and can therefore be compelled to arbitrate (or compel 

arbitration).  

Finally, the Partnership argues that it is a third party beneficiary of the partnership agreement. 

The Court does not find this argument convincing. In addition, the Partnership does not cite to 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   08/15/16 

 
 

- 8 - 

any authority to support its argument beyond one case providing the general rule for 

determining a third party beneficiary.    

Therefore, this Court finds that the Partnership is not a signatory to the arbitration agreements 

and has not shown that an exception applies that would permit it to compel Terri and Heath 

Company to go to arbitration. For this reason, the Partnership’s petition to compel arbitration is 

denied.  

The Court is aware of the portion of section 17.1 that requires “questions concerning the scope 

and applicability of this section” to be decided by the arbitrator. That clause is only applicable to 

parties subject to it. Since this Court finds that the Partnership is not a party to the arbitration 

agreement, the Partnership is not entitled to go to arbitration on issues of scope.  

For the reasons discussed below regarding case no. MSC16-00607, some of the claims in that 

case will be sent to arbitration. The Court finds that a stay of the claims in this case unrelated to 

the ground leases is appropriate. Code of Civil Procedure section 1281.2(c) permits this Court to 

“stay the pending court action…pending the outcome of the arbitration proceeding” if there is a 

pending arbitration which arises “out of the same transaction or series of related transactions 

and there is a possibility of conflicting rulings on a common issue of law or fact.” Here, there is a 

pending case (case no. MSC16-00607) that involves at least one of the same parties (Terri) and 

could result in conflicting rulings on common issues of law or fact relating to disputes among the 

partners. Therefore, the Court orders that the portion of this complaint that is not related to the 

ground leases is stayed. In addition, the two cross-complaints filed in this case are stayed. This 

stay is in effect until the outcome of arbitration ordered in case no. MSC16-00607. 

 

 

  

 6.  TIME:  9:00   CASE#: MSC16-00606 
CASE NAME: HEATH FAMILY PARTNERS  vs.  ELLIS 
HEARING ON JOINDER IN MOTION FOR ORDER TO COMPEL ARBITRATION 
FILED BY HEATH FAMILY PARTNERS II, LP 
* TENTATIVE RULING: * 
 
See tentative ruling on line 8. 
 

  

 7.  TIME:  9:00   CASE#: MSC16-00606 
CASE NAME: HEATH FAMILY PARTNERS  vs.  ELLIS 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 
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 8.  TIME:  9:00   CASE#: MSC16-00607 
CASE NAME: KENEALY  vs.  ELLIS 
HEARING ON MOTION TO COMPEL ALL CLAIMS / PARTIES TO BINDING ARBITRATION 
FILED BY BLAIR HEATH KENEALY 
* TENTATIVE RULING: * 
 
Blair Heath Kenealy and Holly Heath Fuller’s petition to compel arbitration is granted in part and 

denied in part. The parties’ requests for judicial notice are granted. The request for an 

evidentiary hearing is denied.  

Blair, Holly and Terri agree that they are bound to arbitrate certain disputes between them. 

While Terri was not a signatory to the arbitration agreement, Brook was a signatory and Terri is 

bound as Brook’s assignee/successor. (See Jenks v. DLA Piper Rudnick Gray Cary US LLP 

(2015) 243 Cal. App. 4th 1, 10.) 

The complaint and cross-complaint both allege a number of issues that involved disputes 

among partners to the Partnership. Specifically, in Paragraphs 18 through 20 of the Complaint, 

Blair and Holly allege that Brook committed various acts of financial abuse and self-dealing 

while in control of George’s financial affairs. These claims are not only broader than claims 

involving the ground leases, they actually are broader than any partnership duties, making 

claims involving unspecified business interests beyond those controlled by the HFP I or II.  The 

Court also notes that in 1996, Brook, Blair, and Holly, each were only limited partners.  

Ordinarily, limited partners do not owe a fiduciary duty to the partnership, but such duties can 

exist where a limited party assumes substantial control of the partnership.  (Tri-Growth Centre 

City, Ltd. v. Silldorf, Burdman, Duignan & Eisenberg (1989) 216 Cal. App. 3d 1139.)  The legal 

merit of those claims is not before the Court at this juncture.   

Because Blair, Holly, and Brook all signed the agreement with the arbitration provision, claims 

made by Blair and Holly as individual partners against Brook as their fellow partner clearly are 

subject to arbitration provision. It is up to the arbitrator to decide which claims will be arbitrated.   

Under both the 1996 and 2011 partnership agreements disputes between the partners relating 

to the Partnership are subject to arbitration. The complaint, however, names the Partnership as 

a “nominal defendant.” The complaint does not specify in which causes of action the Partnership 

is a defendant and therefore it appears that the Partnership is a defendant in all claims in the 

complaint. For the reasons discussed above regarding case no. MSC16-00606, the Partnership 

is not a party to the arbitration agreement and none of the exceptions permitting the Partnership 

to join in arbitration apply.  

The Court therefore denies the request to arbitrate the claims in the complaint against the 

Partnership. All other claims in the complaint that are not against the Partnership are ordered to 

be arbitrated. Without the Partnership as a defendant, the claims in the complaint should be 

arbitrated. In addition, the cross-complaint includes arbitrable claims and is ordered to be 

arbitrated. However, arbitration of all claims related to the validity and/or breaches of the ground 
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leases are stayed pending outcome of the litigation in case no. MSC16-00606. (See Code of 

Civil Procedure section 1281.2(c).)  

While Blair and Holly’s complaint includes some allegations related to the 44.5 year ground 

lease, their main allegations are that Brook breached his fiduciary duties to Blair and Holly. In 

contrast, the Partnership’s main claim regarding the ground leases in case no. MCS16-00606 is 

that the 44.5 year lease is invalid because of forgery. These claims are based on different facts 

and legal theories, and it does not appear that litigating the Partnership’s claims related to the 

ground leases while arbitrating Blair and Holly’s claim unrelated to the ground leases will result 

in inconsistent rulings.  

Section 17.1 requires that “questions concerning the scope and applicability of this section” to 

be decided by the arbitrator. That section clearly and unmistakably requires that issue 

concerning the scope of the arbitration clause be decided by the arbitrator. (See Peleg v. 

Neiman Marcus Group (2012) 204 Cal.App.4th 1425 (the court decides gateway issues unless 

the agreement clearly and unmistakably gives them to the arbitrator.).) Thus, Terri’s argument 

regarding her claims for specific performance and injunctive relief being exempt from arbitration 

under section 17.3 should be decided by the arbitrator. 

 

 

  

 9.  TIME:  9:00   CASE#: MSC16-00607 
CASE NAME: KENEALY  vs.  ELLIS 
HEARING ON MOTION TO CONSOLIDATE CASE C16-00607 & C16-00606 
FILED BY BLAIR HEATH KENEALY, et al. 
* TENTATIVE RULING: * 
 
Blair Heath Kenealy and Holly Heath Fuller’s motion to consolidate cases MSC16-00606 and 

MSC16-00607 is denied without prejudice. Given the Court’s tentative rulings on the motions 

to compel arbitration in each case, it does not appear that both cases will be actively litigated 

at this time. If MSC16-00607 returns to this Court then the parties may re-raise the issue of 

consolidation. 

 

 

  

10.  TIME:  9:00   CASE#: MSC16-00607 
CASE NAME: KENEALY  vs.  ELLIS 
HEARING ON JOINDER IN MOTION FOR ORDER COMPELLING ARBITRATION 
FILED BY HEATH FAMILY PARTNERS II, LP 
* TENTATIVE RULING: * 
 
See tentative ruling on line 8. 
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11.  TIME:  9:00   CASE#: MSC16-00607 
CASE NAME: KENEALY  vs.  ELLIS 
HEARING ON OSC RE: WHY PRELIMINARY INJUNCTION SHOULD NOT BE ISSUED 
* TENTATIVE RULING: * 
 
Theresa Ellis’s request for a preliminary injunction is denied. This denial is without prejudice to 

these issues being presented to the arbitrator.  

On June 27, 2016, Terri obtained an order to show cause why a preliminary injunction should 

not be issued against Blair and Holly to enjoin the them from (1) selling any real property of the 

Partnership, including the real property located at 157 Observation Drive in Tahoe City, and (2) 

making monetary payments or distributions to themselves from the Partnership.  

Although this Court issued an order to show cause why a preliminary injunction should not be 

issued, it is the burden of the party seeking the injunction to show that all elements necessary to 

support an injunction have been met. (See O'Connell v. Superior Court (2006) 141 Cal. App. 4th 

1452, 1481.) “In deciding whether to issue a preliminary injunction, a trial court must evaluate 

two interrelated factors: (i) the likelihood that the party seeking the injunction will ultimately 

prevail on the merits of his claim, and (ii) the balance of harm presented, i.e., the comparative 

consequences of the issuance and nonissuance of the injunction. [Citations.]” (Common Cause 

v. Board of Supervisors (1989) 49 Cal. 3d 432, 441-442.)  

Real Property Request 

Terri has not shown a likelihood of success on the merits regarding the sale of real property 

owned by the Partnership. Terri’s evidence focuses on the refusal by Blair and Holly to agree to 

sell the Observation Drive property to Terri (and her children). Although the reasonableness of 

Terri’s offers are disputed by Blair and Holly, this argument misses the point. Terri has failed to 

show that Blair and Holly are prohibited from selling the Observation Drive property. Nor has 

Terri shown that Blair and Holly are obligated to sell this property to Terri. Section 2.5(i) of the 

2011 partnership agreement states that one of the purposes of the Partnership is to “engage 

generally in the real estate business” and to “sell… real estate properties… .” Section 6.2(a) of 

the 2011 partnership agreement gives the general partner the power and authority to “sell real 

or personal property to any person…” Thus, it appears that Blair and Holly are acting within the 

confines of the 2011 partnership agreement.  

Terri relies on section 2.5(c) of the 2011 partnership agreement, which discusses the general 

purpose of the Partnership. That section does not, however, prohibit the sale of property or 

provide the partners a right of first refusal when a property goes on sale. Other than this section, 

Terri has not cited to language in the partnership agreement that supports her arguments. 

Therefore, the Court finds that Terri has not shown a likelihood of prevailing on the merits.  

The order to show cause seeks to enjoin Blair and Holly from selling any of the Partnership’s 

real property, however, the arguments presented by Terri focus solely on the property located 
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on Observation Drive. For the reasons discussed above, Terri has not shown a likelihood of 

prevailing regarding the Observation Drive property. Since Terri has not addressed any other 

properties owned by the Partnership, she has failed to show a likelihood of success on the 

merits, regarding the sale of other properties owned by the Partnership. She has also failed to 

show that any other properties will be sold in the near future.  

“Regardless of the balance of interim harm, the preliminary injunction cannot be allowed to 

stand unless there is ‘some possibility’ [that the moving party] will prevail on the merits of its 

action. [Citations.]” (Costa Mesa City Employees Assn. v. City of Costa Mesa (2012) 209 Cal. 

App. 4th 298, 309.) Thus, the Court need not reach the issue of the balance of harms.  

Monetary Distributions and Compensation Request 

Terri has not shown a likelihood of success on the merits regarding the distribution of funds from 

the Partnership or the compensation paid to Blair and Holly. First, Terri has not shown that the 

one-time distributions given in response to the alleged $300,000 loan from Brook are likely to 

happen again. The Court will not issue injunctive relief without evidence that the conduct to be 

enjoined may happen in the immediate future. (See, e.g. E. Bay Mun. Util. Dist. v. Cal. Dep't of 

Forestry & Fire Prot. (1996) 43 Cal. App. 4th 1113, 1126 (“An injunction should not issue as a 

remedy for past acts which are not likely to recur.”).) 

Second, Terri has not shown that Blair and Holly are prohibited from having the Partnership 

provide them compensation for their work related to Partnership business. In fact, the 

compensation provided to Blair and Holly appears to be expressly permitted. Section 6.4 of the 

2011 partnership agreement provides that each general partner shall receive a fee for his or her 

management of the Partnership. Terri does not seem to dispute that some compensation to 

Blair and Holly is permitted, but argues that the amount provided is unfair. However, Terri has 

not provided admissible evidence that shows that an hourly rate of $150 is unreasonable or that 

Blair and Holly are not working the hours they claim. Therefore, the Court finds that Terri has not 

shown a likelihood of prevailing on the merits regarding the compensation to Blair and Holly.   

In addition, Terri has not shown that the compensation provided to Blair and Holly constitutes an 

irreparable harm. “[I]n order to obtain injunctive relief the plaintiff must ordinarily show that the 

defendant's wrongful acts threaten to cause irreparable injuries, ones that cannot be adequately 

compensated in damages.” (Intel Corp. v. Hamidi (2003) 30 Cal. 4th 1342, 1352 (citing to 5 

Witkin, Cal. Procedure (4th ed. 1997) Pleading, § 782, p. 239).) Here the amount of 

compensation that Blair and Holly are receiving appears to be readily ascertainable. In addition, 

if Terri proves that this compensation should not have been paid then a monetary award will 

adequately compensate Terri.  

In reply, Terri cites to Wind v. Herbert (1960) 186 Cal.App.2d 276 to support her argument that 

compensation can be an irreparable harm. Wind is distinguishable. In Wind it appeared that an 

injunction was the only practical way to protect the partnership assets pending trial. Here, 

however, Terri has made no such showing. In addition, the partnership agreement in Wind did 
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not specifically authorize the partners to review compensation. While here, the partnership 

agreement does. Finally, the court in Wind expressed a concern over adequately tracing the 

disbursements from that partnership, which could make it difficult to calculate damages. As 

noted above, the amount of compensation in this case appears to be readily ascertainable.  

For the reasons discussed above, the Court denies Terri’s request for a preliminary injunction. 

 

  

12.  TIME:  9:00   CASE#: MSC16-00607 
CASE NAME: KENEALY  vs.  ELLIS 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 
 

  

13.  TIME:  9:00   CASE#: MSL15-02396 
CASE NAME: SEREZLIS  vs.  HIBBARD 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY ROBERT HIBBARD 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to October 3, 2016 at 9:00 a.m. 
 

  

14.  TIME:  9:00   CASE#: MSP12-01004 
CASE NAME: MATTER OF THE RAUL C. UVALLES SR. TRUST 
HEARING RE: MOTION TO CONTINUE TRIAL & BIFURCATE TRIAL OF 
SPECIAL DEFENSE  /  FILED BY ANDREW UVALLES 
* TENTATIVE RULING: * 
 
Parties to appear to discuss scheduling. 
 
 

  

15.  TIME:  1:30   CASE#: MSP14-01410 
CASE NAME: GUARDIANSHIP OF JACKSON 
PROBATE COURT TRIAL RE: TERMINATION OF GUARDIANSHIP 
FILED ON 03/11/16 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply. 
 
 

 

 


